THE 


SOLICITORS’ JOURNAL 


SEPTEMBER 8, 1956 


VOLUME 100 
NUMBER 36 





CURRENT TOPICS 


Offices of Profit 


THE Special Report of the Select Committee which has been 
examining the House of Commons Disqualification Bill 
since the 1955 General Election was published on 29th August 
together with a draft of the Bill incorporating the amend- 
ments proposed by the committee. These substitute for the 
general descriptions of disqualifying offices in the earlier 
legislation and in the Bill in its previous form a definite and 
detailed list of offices which the committee considers should 
not be held by members of the House of Commons. In 
some cases, the committee considers, certain offices should 
carry complete disqualification, while in others (e.g., those 
of recorder, chairman and deputy chairman of quarter 
sessions) disqualification should be limited to membership 
for constituencies in which the offices are exercisable. It is 
also proposed that the list should be subject to amendment 
by Order in Cuuncil when necessary. With regard to members 
of the armed forces, the committee states that its object has 
been to secure that all except those engaged in full-time duties 
should be eligible for election and membership. It considers 
that no change should be made as regards the clergy. It is 
further proposed that the clause relating to Crown contracts 
should be omitted from the Bill, but the obligation on ‘all 
members of the House to disclose any personal pecuniary 
interest when speaking or voting is stressed. The existing rules 
and practice with regard to disclosure are to be reconsidered, 
as the committee is not satisfied that they are up to date, 
comprehensive and clear. 


References to the Monopolies and 
Restrictive Practices Commission 


In accordance with the provisions of the Restrictive Trade 
Practices Act, 1956, the Board of Trade have given directions 
to the Monopolies and Restrictive Practices Commission as 
to which of the existing references are to be continued. The 
teferences to be continued are those on standard metal 
windows and doors, electronic valves and cathode ray tubes, 
tea, and chemical fertilizers. The Commission’s report on 
electronic valves, etc., is now to be a factual report only. 
It is expected that the first three will be received shortly. 
The reference on chemical fertilizers is being adapted to the 
Commission’s new terms of reference under the Act and work 
on it will not be completed for some considerable time. The 
teferences which are being allowed to lapse are those on 
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electrical street lighting equipment, steel frames for buildings, 
and electric batteries. The general requirement on common 
prices and agreed tendering is also being allowed to lapse. 
Agreements embodying such practices will be subject to 
registration as from 30th November, 1956, provided that 
Parliament approves the Registration of Restrictive Trading 
Agreements Order, 1956, which was made on 2nd August. 
The Restrictive Trade Practices Act, 1956, which passed into 
law on 2nd August, 1956, makes provision for the registration 
of a wide range of restrictive trading agreements and for 
their judicial examination by the Restrictive Practices Court. 
In order to avoid any clash of jurisdiction between the 
Commission and the court, the Monopolies Commission 
will not, in their inquiries, be required to make judgments 
upon registrable agreements. 


Car-Hiring Schemes 


Tue Board of Trade has taken the opportunity presented 
by publication of a scheme for renting motor cars for industrial 
and commercial use to point out that the renting of cars is 
quite legal, as the Control of Hiring Order, 1956, does not 
cover motor cars of any kind, including milk tankers, concrete 
mixers and tippers. Whether a particular scheme is legal 
depends on whether it is genuinely and purely a_ hiring 
transaction, or merely a device to cover up an evasion of the 
Hire-Purchase Acts and the order controlling hire-purchase. 
The value of economical hiring schemes in commerce cannot 
be overestimated, and many of the schemes which have been 
published have the attractive feature of a gradual reduction 
in the rental with each year of advancement in the age of the 
vehicle. If the reduction genuinely corresponds to a fall in 
the value of the hired vehicle, and is not designed merely to 
make the hirer owner in all but name when he has paid 
sufficient instalments to cover the price with interest, there 
can be no objection to the scheme. As the law stands at 
present, those advising car-hire firms should carefully 
scrutinize any new car-hire scheme. Beyond saying that 
one scheme put forward by the Standard Motor Company 
appears to be completely legal, the Board of Trade is reserving 
comment, and has given no more indication of its policy 
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than to stress that if anything happened which was detri- 
mental to the Government’s anti-inflation policy the Board 
would certainly take notice. It may well be that it will be 
more tolerant towards commercial car-hiring schemes than 
towards those relating to the hire of private cars. 


New Housing Forms Regulations 


UNLIKE the Public Health Acts, most of the forms required 
to implement the procedure of the Housing Act, 1936, and 
subsequent legislation, are prescribed by Ministerial 
regulations. The result is a number of extremely complicated 
Orders, to which is now added the Housing (Forms of Orders 
and Notices) (Amendment) regulations, 1956 (S.I. 1956 
No. 1198), passed as a consequence of the Slum Clearance 
(Compensation) Act, 1956; the Act came into force on 
2nd August, 1956, and the regulations on 10th August, 1956. 
The amendments made by the new regulations consist for 


the most part of the addition of supplementary notes, explain- | 


ing the effect of the 1956 Act, to existing forms. Thus, the 
forms of demolition order, notice of making a clearance 
order, or a compulsory purchase order (under Pt. III of the 
1936 Act), and notices under s. 3 of the Housing Repairs and 
Rents Act, 1954, have been treated in this way. The Housing 
(Declaration of Unfitness) Regulations, 1954 (S.I. 1954 
No. 1633), which prescribe forms of unfitness order and an 
explanatory notice in respect thereof, made under para. 9 
of Sched. V to the Town and Country Planning Act, 
1944, as amended and re-enacted by Sched. X to the 
Town and Country Planning Act, 1947, are revoked. These 
forms are replaced by para. 8 of these new regulations, 
with a few drafting amendments, and additional notes to 
cover the 1956 Act. These two forms are now added to 
the schedule to the 1937 regulations, instead of being con- 
tained, as hitherto, in separate regulations of their own. 
The way is therefore now clear for the issue of a consolidated 
version of the Forms and Notices Regulations; but if the 
example of the delay shown in bringing out the even more 
urgently needed consolidated version of the many Local 
Land Charges Rules is to be followed, consolidation of these 
regulations is likely to be long delayed. 


STATE RETIREMENT PENSIONS 


THE easiest way to advise a client about retirement pension 
is to use leaflet N.I. 15 of June, 1955 (“‘ Retirement Pensions ”’), 
plus leaflet N.I. 88 of July, 1956 (‘‘ New Earnings Rule ”’), 
issued free by the Ministry of Pensions and National Insurance. 
These, and also the numerous other explanatory leaflets 
prepared by the Ministry, can be obtained from any local 
National Insurance Office, and should be in all legal libraries. 
But it is quite common for the client himself to bring leaflets 
N.I. 15 and N.I. 88 with him when he consults the solicitor, 
and the fact is that the leaflets are only for general guidance, 
and do not profess to answer all possible points. Faced with a 
question left unanswered by the leaflets, there is a tendency 
to throw up one’s hands and ring up the Ministry. This is 
to be deprecated, both because a lawyer ought to be able to 
deal with these problems, and because it is not certain that 
the Ministry will answer correctly. Therefore, this article 
aims to supplement the two leaflets by giving some additional 
information, 


The Commissioner’s decisions 
Paragraphs 33 and 34 of leaflet N.I. 15 show how claims are 
decided. What is not said there is that the Commissioner's 
decisions on appeal are binding precedents, and that the more 


important decisions are printed and made available at a low | 


cost through H.M. Stationery Office. Of course, this infor- 
mation is of no use unless one knows what the decisions are. 
The best way to find this out is to look at Groups 8p, 24, 
24a, 248 and 24c in the volume called “ Index to Commis- 
sioner’s Decisions,” also issued through H.M. Stationery 
Office. This index has been widely praised for its clarity and 
excellence. It contains short but adequate summaries of the 
decisions and is so good that it can sometimes be safely used 
without actually referring to the decision itself, though this 
is not to be recommended. The index is in the libraries of 
several law societies and should be in all of them. Here, 
however, a word of caution. The index is loose-leaf, kept up 
to date by supplementary issues from the Ministry, and the 
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writer has known of law libraries which do not take or paste 
in the supplements, so that what seems complete is incomplete. 
The state of the case can readily be ascertained by a glance to 
see whether the index has pasted slips within it. 

The next point is that in 1955 the Ministry issued a red 
bound volume (price £1 15s.) containing all the reported 
Commissioner’s decisions (on all National Insurance subjects) 
between 1948 and 1952, with headnotes. There is a similar 
volume (blue), dealing with industrial injuries decisions. 
Both volumes are in some law libraries, but it has to be 
remembered that the index contains numerous post-1952 
decisions which are still only obtainable in loose-leaf form, 
and it is improbable that those decisions will be in the 
library. Whether or not this is so, the lawyer’s task is eased 
by bearing in mind that the pensions decisions are identified 
by the letter “ P.” 


Legal representation on appeal 


Notwithstanding the complicated legal character of the 
questions involved, an unjust, and _ unjustifiable, rule 
absolutely deprives the public of the right to legal representa- 
tion on appeal to the local tribunals referred to in para. 33 of 
leaflet N.I. 15. A claimant can be represented by anyone, 
provided that he has no qualifications. It has, however, 
recently been decided by the Commissioner that a solicitor’s 
clerk can represent a claimant before a local tribunal, as he is 
not a barrister, advocate or solicitor (Decision R (G) 5/56). 
Apart from this, there is no objection to a solicitor’s or 
barrister’s written opinion being sent to the tribunal, where 
it will be included in the case papers, and may well have an 
important bearing on the result. 

On appeals to the Commissioner from local tribunals, the 
claimant has an absolute right to legal representation. 


“ Retirement ” 


This is briefly discussed in paras. 4 and 5 of leaflet N.I. 15, 
but the questions are involved and difficult, and have been 
the subject of numerous important Commissioner’s decisions. 
In the first place, it is necessary to avoid confusion between 
retirement pensions ’’ and “old age pensions.”’ Old age 
pensions have no place in modern legislation. The pension is 
for retirement and is granted because the claimant has 
insured, by stamp contributions, for (inter alia) retirement. 
Therefore he has to retire in order to get the pension, and the 
age qualification is that the claimant has to be sixty-five (if a 
man) or sixty (if a woman). Notice of retirement must be 
given (see para. 6 of leaflet N.I. 15), and this is an indispensable 
preliminary to a pension. 


“ 


Decisions on notice of retirement 

Decision CP 7/49 (KL) shows that a letter which refers 
to a number of persons, saying that they are not engaged in 
full-time work, is too indefinite to constitute an adequate 
notice. 

CSP 13/49 (KL) decided that there is no power to 
consider whether there is ‘‘ good cause ’”’ for delay in giving 
notice. 

R (P) 8/51 decided that a notice given by a tailor, in which 
he said that he expected to work for fifteen hours a week, 
could not be accepted as notice of retirement, but that his 
subsequent appeal to the tribunal, in which he said that he 
“had decided to give up a gainful occupation,’’ could be 
accepted as notice. 

In R (P) 4/52 the claimant, by mistake, gave the wrong 
date for his anticipated retirement, and it was held that he 
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could have corrected this by a further notice, but that, as 
he had not done so, he was only entitled to pension from the 
date stated by him. 

R (P) 4/53 shows that a verbal notice given to the Ministry 
can be treated as notice. 

In Rk (P) 14/55 it was held that the reciprocal social security 
arrangements with I'rance made it possible to construe an 
application for old age pension, made to the Sécurité Sociale 
by a claimant living in France, as an English notice of 
retirement. 

What is meant by “ retirement ” 
“retired”? can only be decided 
The observations 


Whether a claimant has 
after notice of retirement has been given. 
on this subject, in paras. 4 and 5 of leaflet N.I. 15, are based 
on the National Insurance Act, 1946, s. 20, as explained by 
the Commissioner’s decisions. Section 20 (2) (a) provides 
that :— 

“A person may... be treated as having retired from 
regular employment at any time after he has attained 
pensionable age :— 

(i) Whether or not he has previously been engaged in a 

gainful occupation. 

(ii) Notwithstanding that he is engaged or intends to 
engage in a gainful occupation, if he is engaged or 
intends to engage therein only occasionally or to 
an inconsiderable extent or otherwise in circum- 
stances not inconsistent with retirement.”’ 


As stated in para. 4 of leaflet N.I. 15, the ‘“ question does 
NOT turn on how much you may earn, and in particular it 
is quite distinct from the 40s. ‘ earnings rule,’ which only 
applies AFTER a person has retired.’’ It should be noted, 
however, that the “earnings rule” is now altered (see 
leaflet N.I. 88, and the subsequent part of this article). 

Section 20 (2) (a) (ii) envisages three distinct situations : 

(1) Occasionally. 

(2) To an inconsiderable extent. 

(3) Otherwise in circumstances not inconsistent with 
retirement. 

Decision R (P) 8/52 shows that it is the intention of the 
claimant at the time when he claims to have retired that is 
relevant. In that case, the claimant intefided to engage in 
seasonal work as a chair collector, if he could get such work, 
and it was held that this was not occasional, or inconsiderable, 
or otherwise in circumstances not inconsistent with retirement. 
Therefore, he could not be treated as retired in October, 1951, 
though his statement, in January, 1952, when before the 
local tribunal, that ‘“‘ I do not now intend to do any more 
work ” could be accepted as retirement from that date. 

The Commissioner’s decisions (which are numerous) have 
mainly been directed to the question: What is meant by 
“otherwise in circumstances not inconsistent with retirement’ ? 
Here it is important to observe that Rk (P) 8/54 (which 
modified CP 33/49 (KL) and CP 126/49 (KKL)) decided 
that it is not necessary for a claimant to “‘ show some specific 
circumstance causing a change of occupation.” In other 
words, a claimant who retires can go on with his pre-retirement 
work, provided that he does much less than before retirement. 
In R (P) 8/54, the claimant (a woman) had been working 
since 1943 in the school meals service. She became sixty in 
September, 1953, and gave notice of retirement, stating that 
she intended to retire from regular employment in October, 
1953, but that she was continuing in the meals service, working 
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twelve and a half hours per week. The insurance officer 
decided that she could not be treated as retired, and her appeal 
to the local tribunal failed, but she then successfully applied 
to the Commissioner. He decided that “ the claimant cannot 
show that she is engaged in her occupation ‘ only 
occasionally,’ for she works regularly twelve and a half hours 
a week, apart from periods of holiday, nor can she show that 
she is engaged in that occupation ‘to an inconsiderable 
extent,’ because, as was held in decision CP 33/49 (reported) 
twelve and a half hours a week is too long a period.”’ Never- 
theless, the word “ otherwise’’ indicated that a claimant 
might be treated as retired, even though the circumstances 
did not justify a finding of “ occasionally’ or ‘“‘ to an in- 
considerable extent.’’ “It is necessary to look at all the 
circumstances of the occupation, including the sort of work 
involved, and, if the work is of a kind which a retired person 
might reasonably be expected to do and there is no other 
feature in the occupation which would render it unreasonable 
to speak of a person engaged in it as having retired from 
regular employment, the occupation will satisfy (iii)."" The 
Commissioner held in the circumstances that the claimant 
succeeded. In para. 17 of Rk (P) 8/54 the Commissioner added 
the important statement that a case should not “ be approached 
on the basis that it is necessary for the claimant to show some 
specific circumstances causing a change of occupation or an 
alteration in the terms of an occupation. Attention should be 
directed to the nature of the occupation itself.” 


Domestic servants 


The question often arises whether a female domestic 
servant who has attained sixty will lose her retirement pension 
if she goes on working. Considerable care is needed in 
advising on this. In the first place, the assumptions behind 
the question are that the woman has already given notice of 
retirement, that the Ministry has accepted her as a retired 
person, and that she is getting the pension; probably 40s., 
or possibly 25s. per week (see para. 17 of Leaflet N.I. 15). 
Secondly, it is necessary to distinguish between two situa- 
tions :— 

(a) That the Ministry will take the view that the woman 
never actually retired (though she said she did). 

(b) That, though retired, she is earning more than {2 10s. 
per week, and that her pension therefore has to be reduced. 
On this point, it is important to note that the value of 
board, lodging, coal and light is included in earnings, 
whether or not there are cash wages as well. The matter is 
examined in paras. 26 to 29 of Leaflet N.I. 15, and on the 
back of Leaflet N.I. 88, para. 2. 

In R (P) 9/52, the Commissioner was prepared to accept 
an assessment of board and lodging at 30s. per week, and 
presumably that figure would still be accepted. 
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Thus, a resident domestic servant would certainly lose part 
of her pension if she were paid more than {1 per week, though, 
after sixty-five years of age, she could earn any amount without 
loss. 

As from 30th July, 1956, the earnings rule for men retire- 
ment pensioners under seventy, and for women under sixty- 
five, is that earnings of not more than 50s. per week do not 
involve a reduction, but that earnings between 50s. and 7(s, 
per week involve a reduction of sixpence for each complete 
shilling earned over 50s. If the earnings are over 70s. per 
week, 10s. is deducted for the first 20s. over 50s., and then a 
shilling for each shilling over 70s. Thus, in the case of 
substantial earnings, it would be possible to lose the pension 
altogether, though it would revive if the earnings became less 
or ceased. It should, however, be borne in mind that there 
are certain widows who have a “ basic rate’’ which they 
receive in any event. A case like this can be identified by 
the words “ basic rate,’’ stamped on the front of the book. 

But overriding all this is the fact that the “ earnings rule ” 
only comes into play if the claimant is “ retired.” 

If the Ministry decided that the claimant had never retired, 
the serious consequence would follow that the decision that he 
or she has retired would be reviewed, with a consequential 
decision that the pension was not received in good faith, and 
the claimant would be ordered to repay what could amount to 
a large sum. 

The decision R (P) 9/52 relates to a woman aged 62, who 
gave notice of retirement. For twenty years she had worked 
as a resident domestic servant, and before her retirement she 
was receiving {8 per month living in. The household 
consisted of husband and wife and two children (one at board- 
ing school). She began to do less and less housework, and, 
before her retirement, another maid was engaged to relieve 
her of her duties in part. There was also a daily woman. 
When she retired, her wage was reduced to £1 per week, and 
she did not do the heavy work, nor did she keep regular hours. 

The Commissioner decided that this work was “ not 
inconsistent with retirement.” He said that these questions 
were always difficult, but that “the work which the claimant 
has been doing . . . seems to me to be sufficiently inconsiderable 
to justify the inference that it is the type of work that a 
retired domestic servant, who did not desire to lead a wholly 
inactive life, might reasonably be expected to undertake. 
Since she is not a,wholly disabled woman, wherever she lived 
she would have to do some housework.’’ On the other hand, 
the Commissioner pointed out that he was “ not dealing with 
the question to what extent her pension falls to be reduced 
by the amount of her earnings.” 

The contribution position, in relation to retirement 
pensioners who work, is fully explained in para. 59 of Ministry 
Leaflet N.I. 20 (‘‘ Employer’s Guide to National Insurance ’’). 





Mr. W. A. H. Druitt, a principal assistant Treasury Solicitor, 
has been appointed Deputy Treasury Solicitor in succession to 
Sir Francis Enever, who has retired. 

Mr. THomMAS OswaLp LascELLES HERON has been appointed 
Registrar of the Cheltenham, Dursley, Gloucester, Stroud and 
Cirencester County Courts and District Kegistrar in the District 
Registries of the High Court of Justice in Cheltenham and 
Gloucester. 

Mr. ARNOLD LAWSON-WALTON has been appointed Deputy 
Chairman of the Court of Quarter Sessions for the County of 
Devon. 


Sir GeorGe Douctas McNair, M.B.E., has been appointed 
Chairman of the Court of Quarter Sessions for the County of 
Devon. 


Miss M. L. Wititams and Mr. E. E. Epwarps have been 
appointed Assistant Clerks of Assize on the Northern Circuit. 


The Colonial Office announces the following appointments and 
promotions in the Colonial Legal Service: Mr. G. A. Brown, 
Deputy Clerk of the Court, Jamaica, to be Legal Officer, Depart- 
ment of Housing, Jamaica; Mr. R. M. H. RopweE Lt, Resident 
Magistrate, Kenya, to be Senior Resident Magistrate, Kenya; 
and Mr. J. Rk. Macksay to be Magistrate, North Borneo. 
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RECENT DEVELOPMENTS CONCERNING 


RYLANDS 1». 


THREE relatively recent decisions cast additional light on 
three aspects of liability under the rule in Rylands v. Fletcher 
(1868), L.R. 3 H.L. 330. Those aspects are the objects to 
which the rule applies, whether it will found an action for 
personal injuries, and the defence of “‘ act of a stranger.” 

In Perry v. Kendricks Transport, Ltd. [1956] 1 W.L.R. 85 ; 
ante, p. 52, the Court of Appeal held that a motor-coach with 
a tank that had been emptied of petrol but contained inflam- 
mable vapour was a dangerous object within the rule. It 
may be thought a little curious that whereas dicta in Read v. 
Lyons & Co., Ltd. [1947] A.C. 156 suggest that to build a 
vast factory for making explosives in time of war, or possibly 
even in peacetime, is to make a natural user of one’s land, 
presumably to keep a private car outside the factory is not. 
The case of Musgrove v. Pandelis [1919] 2 K.B. 43 contained 
the propositions that a stationary motor car is a dangerous 
thing, and that the use of land to build a garage and keep a 
car in it is not a natural user of the land; Parker, L.J., 
referred to the decision as binding on the Court of Appeal. 
But social expediency would scarcely seem to demand the 
imposition of a more onerous form of liability in the latter 
case. 

Balfour v. Barty-King and Another [1956] 1 W.L.R. 779 ; 
ante, p. 472, shows that full consideration must be given not 
only to the object used, but to the circumstances of its user, 
in determining whether this strict liability is applicable. 
The facts were that two builder’s workmen made use of a 
blowlamp to thaw out some frozen pipes in the defendants’ 
premises, and set fire to some lagging on a nearby part of 
the pipe. Havers, J., while recognising that use of a blow- 
lamp was a recognised method of thawing out pipes in an 
appropriate place and appropriate circumstances, held that 
to use it so close to a quantity of combustible material was 
to make a non-natural user of the land. The blowlamp 
was, in the circumstances, an object of the class to which the 
tule in Rylands v. Fletcher applies. 

The defence of “ act of a stranger ’’’ was considered by the 
Court of Appeal in A. Prosser & Son, Ltd. v. Levy [1955] 
1 W.L.R. 1224 ; 99 So. J. 815, a case in which the plaintiff’s 
goods were damaged by water escaping from other premises 
in the same building. The escape was from a pipe with a 
defective stop-tap which was found turned on, though how 
it came to be turned on was unexplained. Singleton, L.J., 
while basing his judgment on the fact that the defendants 
had been negligent, pointed out that although consent of 
the plaintiff is a defence to an action of the Rylands v. Fletcher 
type for escape of water to the land of another, there could 
be no implied consent to an unusual, dangerous, or defective 
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installation unless the plaintiff was aware of its condition. 
He then held that in order to excuse themselves the defendants 
must show that the escape of water was due to the act of a 
subsequent conscious volition, and that it would be no 
excuse to show that the stop-tap was negligently left on by 
a third party, but it is not clear whether this part of the 
judgment was limited to a consideration of whether there 
was a “‘ novus actus interveniens ’’ making the damage resulting 
from the ordinary tort of negligence too remote, or whether 
the principle was also intended to cover the specific plea of 
“act of a stranger ’’ as a defence to liability under Rylands 
v. Fletcher. The reference to Rickards v. Lothian [1913] 
A.C. 263 at this point of the judgment would suggest that 
both were in mind. 

The defence of “ act of a stranger ’’ was further considered 
in Perry v. Kendricks Transport, Ltd., supra. Children had 
thrown a lighted match into the petrol tank of a coach parked 
on the defendant’s land, thus causing an explosion which 
resulted in injuries to another child approaching on adjoining 
land. Singleton, L.J., who, it will be remembered, had 
delivered the judgment of the court in Prosser v. Levy, supra, 
stated that, if the mischievous, deliberate and conscious 
act of a stranger causes the damage, the occupier can escape 
liability under Rylands v. Fletcher. Jenkins, L.J., on the 
other hand, saw no need to confine the defence to acts which 
proceed from the conscious volition or the deliberate act of 
the stranger. Any act of the stranger, whether or not 
deliberate or mischievous, would enable the defence to be 
pleaded, unless it could be shown that the act which caused 
the escape was one which should have been foreseen and 
guarded against. It would then become unimportant to 
base the claim on Rylands v. Fletcher, since the action could 
equally be founded on the defendant’s negligence. The 
judgment of Parker, L.J., supports this view of the matter. 
On the facts, all held that the defence succeeded. 

It is submitted, therefore, that the defence of ‘act of a 
stranger ’’ may be successfully raised without having to 
show that the act was deliberate and known to be wrongful. 
If, however, the occupier ought to have foreseen that this 
might occur and could by reasonable steps have prevented 
it, he remains liable. 

Finally, in Perry’s case the question whether Rylands v 
Fletcher applies to personal injuries was once again discussed 
Dicta in Read v. Lyons tended to unsettle the law on this 
point ; although the Court of Appeal were not required to 
pronounce on it, Parker, L.J., expressed the firm view that 
it was not open to that court to hold that the rule does not 
extend to personal injuries. £S.s. 


OBITUARY 


Mr. H. P. W. GIFFORD 


Mr. Hugh Peter William Gifford, retired solicitor, died on 
17th August at Hove, aged 74. 


Dr. F. M. GOADBY 


_ Dr. Frederic Maurice Goadby, for thirty years a law-teacher 
in Cairo and in Jerusalem, died recently, aged 81. He was 
Director of Legal Education in Jerusalem for nearly fifteen years, 
and after his retirement was for some years editor of the Journal 
of the Society of Comparative Law and Legislation. 


Mr. T. L. KENDRICK 
Mr. Thomas Luson Kendrick, solicitor, of Folkestone, Kent, 
died recently. He was admitted in 1914. 
Mr. J. A. MORTON 


Adam Morton, solicitor, of Carlisle, 
He was admitted in 1897. 


Mr. John died on 


18th August, aged 81. 
Mr. J. F. THOMPSON 


Mr. John Frederick Thompson, solicitor, of Stanhope, died 
on Ist September, aged 49, He was admitted in 1933, 
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A LAWYER LOOKS AT SUEZ 


Tue International Suez Canal Company was organised in 
Egypt in 1856 under a franchise to build the Suez Canal and 
operate it for a period of ninety-nine years expiring on the 
16th November, 1968. 

Although the company is legally Egyptian it has always 
been international in character, its headquarters are in Paris, 
and the United Kingdom Government currently owns three- 
eighths of its shares. There is a long series of agreements 
between the Egyptian Government and the company defining 
the rights and status of the company and the obligations of 
the Egyptian Government towards it, culminating with a 
financial agreement made as recently as 10th June, 1956, and 
purporting to operate until the end of the concession. The 
agreements not only make provision for the proportion of the 
revenue from the canal to be paid to Egypt by the company 
during the currency of the concession and for the maintenance 
and improvement work to be carried out by the company, 
but also lay down the basis of compensation payable 
to the company by the Egyptian Government upon the 
expiration of the concession. By virtue of the agreements, 
and by the operation of Egyptian company law, Egypt has 
from time to time obtained an increased income from the 
canal and has extended its control over it by gaining additional 
representation on the board of directors and by securing the 
employment of Egyptian workers to assist in operating the 
canal. 

Although the Suez Canal runs wholly through Egyptian 
territory, it was recognised at the time when the concession 
was granted that it was a waterway of international signi- 
ficance. By the Treaty and Convention of Constantinople 
dated 29th October, 1888, the States then principally interested 
in the canal agreed to ensure the free, open and secure use of 
the canal in time of war as in time of peace to every vessel 
of commerce or of war without distinction of flag, and under 
Art. XIV the parties agreed that the engagements resulting 
from the treaty should “ not be limited by the duration of the 
acts of concession of the Universal Suez Canal Company.” 
At the time of the 1888 Convention, Egypt was a dependency 
of Turkey, but Egypt has subsequently affirmed its adherence 
to the principles of the Convention—notably in the Anglo- 
Egyptian Treaty of 19th October, 1954, when the contracting 
Governments recognised that “ the Suez Maritime Canal, which 
is an integral part of Egypt, is a waterway economically, 
commercially and strategically of international importance,” 
and they expressed their determination to uphold the 
Convention of 1888. 

3y the Nationalisation Law of 26th July, 1956, the 
Egyptian Government without warning or consultation 
“nationalised ’’ the Suez Canal Company and purports to 
have adopted all its assets and liabilities. The Egyptian 
Government has promised to pay compensation to shareholders 
upon the basis of the closing prices on the Paris Stock 
Exchange on the date of the decree. Compensation will not, 
however, be paid until “ the [Egyptian] State takes delivery 
of all the assets and property of the nationalised undertaking ”’ 
and President Nasser has said that all the company’s funds 
in Egypt “ and abroad ” will be seized. 

The act of expropriation is justified by the President as an 
act of sovereignty and he has emphasised that not only does 
the canal run through Egyptian territory, but the company 
has always been an Egyptian company and liable, like all 
other Egyptian companies, to be nationalised. The President 
has also remarked : 


“The nationalisation does not in any way, or to any 
extent, affect the international commitments of Egypt. 
We are, as ever, determined to honour all our international 
obligations ; and both the Convention of 1888 and the 
assurance concerning it given by the Anglo-Egyptian 
Agreement of 1954 are, and will be, fully maintained. 
The freedom of navigation in the Suez Canal is neither 
affected nor influenced in any manner or to any degree.” 
Leaving aside as far as possible the important political 

problems raised by the Egyptian act, it is for consideration 
to what extent, if at all, the Egyptian Government’s act is 
a breach of international law. 

From the summary given above it will be seen that two 
distinct but related problems are involved. 

The first of these relates to the treatment accorded by the 
Egyptian Government to the company, and the second 
relates to the effect of the Egyptian Government’s unilateral 
act in the light of its treaty obligations. 


The nationalisation of the company 


In the absence of any treaty or of any general rule of 
customary international law prohibiting the Egyptian 
Government from expropriating the company, it must be 
conceded that Egypt has a general sovereign right to nationalise 
or otherwise deal with private property physically situate 
within its territorial boundaries. It would seem that although 
the existence of the company is recognised in the State 
treaties relating to the canal, it is not expressly provided 
in those treaties that the Suez Canal Company should be 
under the control of an international régime, although: it 
could conceivably be argued that it is implicit in the treaties 
that the international character of the company renders it 
immune from direct political interference by the Egyptian 
Government. Upon the reasoning adopted by the majority 
of the judges of the International Court in the Anglo-Iranian 
Oil Company case (I.C.J. Reports, 1952) it is thought that 
reference to guarantees contained in the agreements between 
the Egyptian Government and the company would not be 
relevant as these documents do not amount to treaties 
between States, notwithstanding the fact that they are, in 
the words of one of the judges in that case, “of very 
considerable intérest from an international standpoint.” 

In the Chorzow Factory case (1926), P.C.I.J. Series A, 
No. 7, and Series C, No. 11, the expropriation by Poland of a 
German-owned factory was found to be in specific breach of 
Art. 6, Geneva Convention 1922. In that case restitution was 
ordered. In the course of this case the court drew a distinction 
between an act of nationalisation which was illegal in itself 
and one which was sanctioned by law but was called into 
question as a result of failure to comply with legal requirements 
regarding payment of compensation. The court observed 
(Series A, No. 17, p. 4) :-— 

‘“ The essential principle contained in the actual notion 
of an illegal act—a principle which seems to be established 
by international practice and in particular by the decisions 
of arbitral tribunals—is that reparation must, as far as 
possible, wipe out all consequences of the illegal act and 
re-establish the situation which would, in all probability, 
have existed if that act had not been committed. Restitution 
in kind, or, if this is not possible, payment of a sum 
corresponding to the value which a restitution in kind would 
bear ; the award, if need be, of damages for loss sustained 
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which would not be covered by restitution in kind or pay- 
ment in place of it—such are the principles which should 
serve to determine the amount of compensation due for 
an act contrary to international law.’’ (Emphasis supplied.) 


In the later but unsatisfactory and eventually unresolved 
case of the Hungarian Optants (1927) the Committee of Three 
appointed by the League of Nations Council appear to have 
concluded that even where the expropriation was carried out 
contrary to the specific provisions of the Treaty of Trianon 
restitution would be an infringement of Roumanian sovereignty 
and therefore compensation only should be paid, notwith- 
standing the express provisions of the Treaty and the fact 
that the expropriation occurred within four days after the 
Treaty came into operation! Even if an international 
judicial body was seised of the Suez Canal dispute it is not 
unlikely that an order for restitution would be refused unless 
it could be clearly shown that, in addition to an obligation on 
the part of Egypt to refrain from nationalisation, the character 
of the Suez Canal undertaking itself is such that restitution 
is the only appropriate remedy. The court would inevitably 
take into consideration the fact that the concession was due 
to expire in 1968 in any event. 


Apart from the two cases mentioned above there have 
been no cases in recent years where the right to nationalise, 
as opposed to the obligation to pay compensation as a result 
of nationalisation, has been in issue as a matter of customary 
international law. In view of the practices of most countries 
since 1945 it would be impossible to maintain that nationalisa- 
tion of foreign-owned assets is illegal as a matter of general 
principle. The present issue is, however, unique in as much 
as the company is more than a private commercial investor ; 
there is a strong world community interest in the canal which 
might be said to override Egypt’s national interest in it as the 
territorial owner; the canal is not a wasting asset like an 
oil-well or a in mine ; there is no strong sociological problem 
posed by the employment of Egyptian workers in a basic 
industry, and the canal itself is economically important to 
Egypt only in the sense that it could yield huge profits if its 
unrestricted exploitation was permitted. But to maintain 
that these factors are sufficient to prohibit the nationalisation 
of the company and its undertaking requires proof of inter- 
national customary practices to that effect, and it may be 
regarded as a shortcoming of international law that it is 
prohibitive and not permissive. That is to say that a given 
act is legal unless it is prohibited by international law and 
is not illegal merely because there is no rule of international 
law permitting it. This was the essential point for decision 
in The Lotus case (P.C.I.J. 1927, Series A, No. 10). The 
court concluded that “all that can be required of a State is 
that it should not overstep the limits which international 
law places upon its jurisdiction; within these limits, its 
title to exercise jurisdiction rests in its sovereignty’ and 
disposed of the ‘‘ permissive” principle by saying that 
“it would . . . in many cases result in paralysing the action 
of the courts, owing to the impossibility of citing a universally 
accepted rule on which to support the exercise of their 
jurisdiction.” The burden of proving a “ prohibitive” 
tule is therefore the responsibility of the United Kingdom. 
No great assistance can be gained from recent incidents in 
which expropriation under customary international law has 
been in issue, for, as Professor Friedman has pointed out in 
his book “ Expropriation in International Law” (p. 86), 
in most cases there has either been no judicial decision at all, 
or the case has been determined as a result of an existing 
factual situation, or the question at issue has been the inter- 
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pretation of a treaty imposing a given solution, or the basic 
legal dispute has been settled in the compromise referring the 
matter for decision; and it is conceived that diplomatic 
practices and writings of jurists are themselves so divergent 
that the proof of universally accepted principles regulating 
the protection of property is out of the question. 

It is assumed by many writers on this subject that 
nationalisation valid under international law can only be 
carried out in return for the payment of “ full, prompt and 
effective compensation.” This view is maintained by the 
Western, or capital-exporting countries, but is strongly 
opposed by lawyers from both Communist and under- 
developed or capital-importing countries, who maintain that 
such a rule of contemporary international law does not 
exist. These lawyers draw a distinction between individual 
acts of expropriation for a limited and specific public purpose 
(e.g., the compulsory acquisition of land in pursuance of a 
road-widening scheme) where payment of “ full, prompt and 
effective compensation ”’ would be appropriate and cases where 
expropriation is made in pursuance of a general social or 
economic objective where the payment of compensation is 
dependent upon the State’s ability (or willingness) to pay. 

The alleged rule of international law requiring the ‘‘ payment 
of full, prompt and effective compensation” has been very 
largely ignored during the past forty years, during which 
period there has been a marked change in the concept of 
property ownership. Examples of cases falling short of these 
standards can be found in the Mexican Agrarian Reform 
1915, and the Mexican Oil Expropriation 1938, abuse by 
Germany of the reparations-compensation formule contained 
in the Versailles and allied treaties following World War I, 
the Soviet expropriations of 1917-20, the expropriations 
carried out by the Nazi régime and during the Spanish Civil 
War and by Eastern European countries both before and 
after World War II. It should be remarked that the 
nationalisation projects in England since 1945 have been 
carried out only after payment of compensation. In the case 
ef the Iron and Steel Act, 1949, the Government was careful to 
preserve the position of foreign-owned undertakings despite 
the risk of inconsistency. 

Even when it has been conceded by the expropriating 
States that some compensation should be payable, there 
has been no agreement upon the basis upon which the amount 
payable should be ascertained or upon the time or manner of 
payment. Thus, in the case of the Mexican expropriations, 
it was conceded by the Mexican Government that compensa- 
tion was payable to the expropriated parties as a right reserved 
to them under the Mexican Constitution. It was urged by 
Mexico, however, that the measure of compensation was to be 
ascertained in accordance with Mexican law and that foreign 
nationals were not entitled to receive more favourable treat- 
ment in this regard than Mexican nationals. Since this 
attitude has become generally adopted in Latin America 
and other countries it has become the practice in the American 
State Department to negotiate a provision in commercial 
treaties with under-developed countries that expropriation 
of assets belonging to American nationals shall only be 
carried out for a ‘ public purpose” in accordance with 
‘due process of law ” and in return for “ prompt payment of 
just and effective compensation ”’ (e.g., U.S.-Ethiopian Treaty 
of Amity and Friendship, 7th September, 1953). In the 
nineteenth century, and before the ‘‘ disease of nationalisa- 
tion,”’ it was usual for the United Kingdom Government to 
negotiate treaties containing merely a provision that property 
belonging to British nationals should be treated in accordance 
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with the principles and practice of international law. Such 
a provision cannot now be considered effective at a time 
when the rules of international law regulating the protection 
of property are in doubt. As one writer has put it, con- 
temporary practices have made it more and more difficult to 
maintain that respect for private property is still a general 
principle of law recognised by all more or less civilised nations. 
This is a regrettable conclusion and one cannot help but agree 
with Judge Carneiro in the Anglo-Iranian Oil Company's 
case (Judgment of 22nd July, 1952; I.C.J. Reports, 1952, 
at p..162) when, after dealing at length with the Iranian 
argument that the nationalisation was only a matter of 
domestic concern, he said :- 

‘“When there are so many countries in need of foreign 
capital for the development of their economy, it would 
not only be unjust, it would be a grave mistake to expose 
such capital, without restriction or guarantee, to the 
hazards of the legislation of countries in which such capital 
has been invested.” 

In the case of the Suez Canal, Egypt has recognised— 
presumably as a matter of Egyptian domestic law—that 
compensation shall be paid to the shareholders, and it would 
seem that it is claiming that any question relating to the 
adequacy of the compensation and the time or manner of 
payment (if payment is to be made at all) shall be a matter 
for determination by Egyptian law and that therefore 
international law is not in any way concerned. 

Having asserted its right of sovereignty over property 
situate within its own territorial boundaries the Egyptian 
Government however goes one stage further. It claims that 
since it has nationalised the Suez Canal Company, the assets 
of the company wherever they may be situated belong to the 
Egyptian Government by virtue of the nationalisation decree. 
This is an argument which has been strongly advanced by 
Communist lawyers both with regard to the assets of 
nationalised companies and intangible moveables (e.g., 
patents and trade marks). If Western lawyers are unable to 
call to their aid a norm of public international law which 
would prohibit the nationalisation of the company or require 
the prompt payment of full and effective compensation in 
respect of assets expropriated in Egypt, Egyptian lawyers are 
in a similar difficulty in proving the existence of a norm of 
international law which would require extra-territorial effect 
to be given to their own act of nationalisation, for this would 
impinge upon the sovereign rights of other States to regulate 
the ownership and control of property physically situate 
within their territorial jurisdiction. 

It is submitted that this basic principle should still hold 
good notwithstanding a claim by Egypt that the failure of 
foreign States to give effect to the Egyptian nationalisation 
decree in itself amounts to confiscation of Egyptian-owned 
property. The canal company, they would argue, now exists 
in the person of the Egyptian Government. Control of the 
company was passed by operation of Egyptian law—which 
is the law admittedly governing the status, membership and 
control of the company—and no change in title to property 
situated anywhere in the world is involved since the company 
still exists and the former shareholders, being no longer 
members of the company, have no right to lay claim to its 
assets. Such a claim would however give to the fiction of 
corporate personality “an air of reality it does not deserve.” 

President Nasser has stated that this is the only part of the 
dispute which he is prepared to submit to the International 
Court of Justice for a ruling, and it is possible that he is hoping 
to gain the support of world opinion from a refusal by the 
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United Kingdom and France to permit the court to take 
jurisdiction over only one facet of the general problem. In 
this respect it must be remembered that the Egyptian Govern- 
ment has adopted the well-known ruse of offering compensation 
only upon condition that all assets are repatriated to Egypt. 
If the assets are repatriated the Egyptian promise of compensa- 
tion may not be implemented and if they are not repatriated 
it is probable that Egypt will allege that the failure to pay 
compensation was solely due to the actions of the United 
Kingdom and France. Since it is thought that English 
courts will not give effect to a decree of the Egyptian Govern- 
ment purporting to operate in England, it is not seen how it 
would be possible to ensure the return of the estates situated 
in England to Egypt without the concurrence of the members 
of the former company. 


Egyptian treaty obligations 

While the nationalisation of the Suez Canal Company in 
itself might not amount to a breach of international law, 
viewed in the general context of its obligations under thic 
1888 Convention it might well amount to a breach of Egypt’s 
obligation to ensure the free open and secure use of the canal. 
In this respect all Egypt’s actions in the matter become 
relevant and it is conceived that it is open to the United 
Kingdom Government to claim that Egypt’s actions threaten 
freedom of navigation through the canal just as much as if 
the canal had been mined or the vessels passing through it 
were obliged to sail under the guns of an artillery battery. 
The United Kingdom Government could make reference to 
Egypt's refusal to comply with a resolution of the Security 
Council in 1951 calling upon it to permit the passage of 
Israeli merchant ships. Reference could also be made to thie 
context of the nationalisation and to the fact that it was 
carried out for a purely national purpose with a view to 
financing a national development project out of revenue 
derived from users of the canal, and that the act was coupled 
with a flagrant attack upon ‘“ Western Imperialism.” The 
Egyptian Government’s breach of faith in its dealings with 
the company could also be cited as an illustration of thie 
lack of confidence which can be placed upon undertakings 
given by the President unaccompanied by any offer of effective 
guarantees. 

The Egyptian Government will undoubtedly point to the 
fact that the Treaty as it was drawn in 1888 has reference 
specifically only ‘to armed attack, but it is submitted that 
the doctrine of pacta sunt servanda might require a wider 
interpretation of the Treaty to give effect to its basic purpose 
under contemporary conditions. 

The Suez Canal issue once again raises serious doubts 
not only as to the effectiveness of international law to regulate 
trans-national relationships in modern times, but also as to 
the interests which should be entitled to protection. The 
Egyptian case has been founded upon the sovereign rights of 
the Nation State. The United Nations was founded, however, 
as a result of the realisation that the Nation State is no longer 
adequate to give effect to world community interests. 

The jurisdiction of the International Court of Justice is 
based upon the assumption that all States are equal and thiat 
none may enforce its will upon another State without consent. 
The jurisdiction of the court therefore depends upon voluntary 
submission (Statute of the Court, Art. 36) and the attempt 
at San Francisco to invest the court with obligatory juris- 
diction failed, as did a similar attempt in 1920. Judge 
Alvarez in the Anglo-Iranian case (1.C.J. Reports, 1952, 
p. 124) commented on this principle when he observed that 
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since disputes can now only be settled by peaceful means and 
not by means freely chosen by the parties, it was unrealistic 
to base the jurisdiction of the court upon consent. The 
principle of consent has often made it impossible to obtain 
an authoritative juridical pronouncement upon cases of 
fundamental international significance; but even if the 
International Court of Justice were to issue a pronouncement 
upon a dispute such as this the decision of the court is likely 
to be ignored in the absence of effective sanctions to enforce 
it. This is particularly true where acts are carried out as 
a result of the xenophobic policies of the leaders of nationalist 
movements and where the expropriated party, whether it 
be an individual or a Nation State, is treated as an enemy 
of the expropriated State. In these circumstances it is not 
to be expected that a reasonable and equitable basis for 
settlement can be reached by negotiation when political 
passions are inflamed, nor will a decision of the International 
Court of Justice upon the legal merits be respected. 
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A further limitation in the structure of the International 
Court is the principle contained in Art. 34 (1) of the Statute 
that ‘‘ Only States may be parties in cases before the court.”’ 
Under Art. 65 (1) the court may give an advisory opinion on 
any legal question “ at the request of whatever body may be 
authorised by or in accordance with the Charter of the United 
Nations to make such a request.” These provisions preclude 
inter-governmental organisations from instituting proceedings 
before the court. Any settlement of the Suez Canal dispute 
which results in the formation of an inter-governmental 
controlling organisation will, therefore, have to contain 
detailed arbitration regulations or, alternatively, place the 
organisation in such a relation to the United Nations that an 
advisory opinion of the International Court can be obtained 
in case of need. The settlement must also acknowledge the 
compulsory jurisdiction of the arbitral agency or court on 
all issues which might arise. 

G. E. Hi. 


SALE OF SETTLED LAND WITHOUT VESTING 
DEED ? 


In cach settlement there now has to be a trust instrument 
and a vesting instrument (see, e.g., ss. 4 and 9 (1) (ili) of the 
Settled Land Act, 1925, to which Act all references in this 
article relate unless otherwise stated). The purpose of having 
two instruments is to keep the trusts off the title and to limit 
the inquiries which a purchaser would otherwise have to make 
to matters directly connected with title. Thus the Act provides 
that “every settlement of a legal estate in land inter vivos 
shall... be effected by two deeds, namely, a vesting instrument 
and a trust instrument and if effected in any other way shall 
not operate to transfer or create a legal estate” (s. 4 (1)). 


The general rule 

Since 1925, then, a vesting deed is essential in the case of 
settled land. But there are still in existence to-day many 
settlements which were created before 1926 and in respect of 
which no vesting instrument has been executed in favour of 
the tenant for life. The reason for this is that, although it is 
always desirable that a vesting instrument should be executed, 
the tenant for life can enjoy all the rights given to him under 
the Act without the need for such a deed. 

The importance of the vesting instrument arises when the 
tenant for life wants to deal with the land, e.g., by way of 
sale. Solicitors are familiar with the requirements of the 
Act, and quite naturally they insist that there should be a 
vesting deed in favour of the vendor. It is quite true that, 
by virtue of the transitional provisions of the Act (Sched. IJ), 
after 1926 the settled land became automatically vested in 
the tenant for life as estate owner, but before he can convey 
that title which vests in him he must have a vesting deed in 
his favour ; indeed, a conveyance made without a vesting deed 
will not take effect (except in the case of a purchaser of the 
legal estate without knowledge of the settlement) and will 
operate only as a contract for valuable consideration to carry 
out the transaction after the requisite vesting instrument has 
been executed (s. 13). This situation presents no practical 
difficulties because the tenant for life may request the trustees 
to execute such a deed and the trustees must comply with this 
request (s. 9 (2)). Armed with this document of title the 
tenant for life can now sell and the purchaser is not concerned 


with the trusts of the settlement (though as to his concern 
in having a receipt from the trustees of the settlement, 
see s. 35). 

As a general rule, then, the solicitor for the purchaser 
from a tenant for life will always require to see a proper 
vesting deed in favour of the tenant for life who is to make 
title. 

No vesting deed possible 

Sometimes, however, no vesting deed has been obtained 
nor can one be obtained, as, for instance, where the tenant for 
life dies. Are there any cases in which a good title can be 
made although there is no vesting instrument ? It is suggested 
that in the case of a pre-1926 settlement which is determined 
before the land is conveyed, the provisions of the Act no longer 
apply and the land can be conveyed by the tenant for life 
(more accurately the ex-tenant for life) without there ever 
having been a vesting deed in his favour. 

The reason for this is as follows: As has Been pointed out, 
in 1926 the land became vested in the tenant for life as estate 
owner (Sched. II), but although the legal estate was vested 
in him he could not convey it. Once the settlement is brought 
to an end the legal estate remains vested in him, but it is now 
freed from the statutory bar which prevented him from dealing 
with it. The disposition which he makes as ex-tenant for 
life is one to which the Act no longer applies (s. 112 (2)), 
and the need for the vesting instrument ceases. All that the 
purchaser is concerned to know is that the settlement was 
effectively determined before the land is conveyed to him and 
that the land is still vested in the ex-tenant for life. 

Thus when a tenant in tail in possession disentailed so that 
the settlement ceased, the court held that he could now convey 
freely, and indeed the judge pointed out: “It is difficult 
to see how any vesting deed containing the particulars 
required by s. 5 could be drawn after the cesser of the settle- 
ment ” (Re Alefounder’s Will Trusts |1927| 1 Ch. 360). 

This sort of case must be distinguished from one which 
arises under s. 105 where the tenant for life extinguishes his 
life interest by assigning it to the remaindermen, who, if 
the tenant for life were dead, would be, or have the powers 
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of, a tenant for life. In that case the tenant for life's 
statutory powers become immediately exercisable by the 
remaindermen as if the tenant for life were in fact dead, and 
the deed of assignment becomes part of a compound settlement. 
In the case considered in this article and in Alefounder’s 
case, the settlement comes to an end and the person conveying 
is the person in whom the legal estate is vested, now free from 
the requirements of the Act. 


Conveyance by personal representatives 


Here again the case is being considered of the tenant for 
life who never obtained a vesting deed ; after 1926 the land 
was vested in him but he could not make title. On his death 
the land will pass either to his general personal representatives 
under a general grant, or to special (settled land) personal 
representatives under a special grant. In either case the 
personal representatives can make title without the necessity of 
first obtaining a vesting deed (s. 110 (3)), the reason being that 


Landlord and Tenant Notebook 
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the grant of probate is an order of the court and the purchaser's 
title is made via that grant. In this connection see s. 204 
of the Law of Property Act, 1925, which provides that the 
purchaser is not concerned to inquire whether the court had 
jurisdiction to make the order, and s. 39 of the Administration 
of Estates Act, 1925, which gives personal representatives 
wide powers of dealing with the estate of the deceased. 


Conclusion 


The general rule that a vesting deed will always be necessary 
in the case of a conveyance of settled land will apply to all 
cases except to that of a conveyance by personal representa- 
tives. Where the tenant for life who has no vesting deed 
attempts to convey land, the purchaser should demand that a 
vesting deed be first obtained, unless he is quite satisfied that 
the settlement was effectively determined and that the tenant 
for life holds the land free from the obligations of the Settled 
Land Act. J. HH. 


AGRICULTURAL HOLDING: RENT PROPERLY 
PAYABLE 


A sHORT account of the decision in Guthe v. Broatch {1956} 
S.L.T. 170 appeared in Current Law for July, and stated that 
it was held “‘ that an arbiter in fixing a rent under s. 7 of 
the Agricultural Holdings (Scotland) Act, 1949 (cf. s. 8 of 
the Agricultural Holdings Act, 1948), should consider the 
proper rent to be paid by that particular tenant to that 
particular landlord for that particular holding and should 
ensure, when fixing the rent, that the tenant retained the 
agricultural rating benefit.’’ The first part of the statement 
intrigued me, mainly because Scots decisions have 
“persuasive effect ’’’ and there is a dearth of authority on 
what an arbitrator dealing with a question under the 
Agricultural Holdings Act, 1948, s. 8, should take into 
consideration. Partly, perhaps, for the purely personal 
reason that I was about to proceed to Scotland; but my 
visit was in no way connected with the ‘‘ Notebook,” nor 
did I attend certain concerts conducted by the founder of our 
best orchestra merely because the founder-conductor once 
contributed to our knowledge of the law of landlord and 
tenant (Russell v. Beecham |1924) 1 K.B. 525 (C.A.)). 


It was the “ by that particular tenant to that particular 
landlord ’’ that particularly interested me, and after investi- 
gation I have reached the conclusion that, while those words 
occur in the headnote and are probably intended to reproduce 
a passage in the judgment of Lord President Clyde, I am not 
sure that they completely succeed. The passage runs: 
“What the arbiter is to do under the section is not to fix a 
rent in the abstract, but to fix a proper rent of this holding 
as between this landlord and tenant.”’ 


The facts 


The arbiter had been called upon to determine ‘“ what 
rent should be properly payable in respect of ’’ a stock farm 
of some 202 acres. The reference was a joint one. The 
tenant had held the farm since 1922: first, under a fourteen- 
year lease, and then from year to year, and the present rent 
was {267 odd. Stating a case under what would have been 


para. 24 of Sched. VI to the Agricultural Holdings Act, 1948, 
in this country the arbiter said, ¢nter alia: ‘I was invited 
by the landlord’s counsel to fix as the rent of the farm a 
figure which a prudent landlord would accept from a prudent 
tenant if the farm were being offered to let in the open market 
at Whitsunday, 1955 [the relevant date]. But the farm is 
not vacant and cannot be offered with vacant possession, 
since the tenant enjoys the qualified security of tenure 
granted by the Agricultural Holdings (Scotland) Act, 1949, 
and no suggestion has been made that he is a bad farmerand 
could be dispossessed of his holding. Accordingly, I have 
fixed what I consider to be a fair rent payable by a sitting 
tenant, having regard to all present circumstances and making 
use of evidence led by the parties and of my knowledge of 
farming conditions generally and of adjustments in rents of 
comparable farms which have recently been made either by 
agreement between landlord and sitting tenant, or fixed by 
arbitration. My inspection of the holding satisfied me that 
the tenant has proved himself to be a competent farmer and 
assiduous in maintaining the fertility of the land. The 
landlord has also in large measure fulfilled his obligations 
under the lease.” A little later the statement mentioned an 
alleged failure on the part of the landlord to renew upright 


posts of a hay-shed, but it is not clear why the allegation is 


referred to. 


And the first question which the arbiter propounded for : 


the opinion of the sheriff (who is, of course, our county court 


judge’s opposite number) was: ‘‘In determining the rent | 


of the holding, am I, as arbiter, entitled to decline to consider 


the figure which a prudent landlord would accept from a | 


prudent tenant if the holding were being offered to let in the 
market on the relevant date?” The Sheriff Principal 
answered this question in the affirmative; the landlord 
appealed to the First Division, which refused to answer it. 


The element of prudence 
Without suggesting that the contention that ‘the rent 
properly payable ” means “ the rent which a prudent landlord 
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would accept from a prudent tenant if the holding were 
being let in the open market ”’ was not original, it is of interest 
that in R. Charles Walmsley’s book on “ Agricultural 
Arbitrations ”’ (which is, I believe, the only text-book devoted 
to the subject) reference is made to “a prudent tenant.” 
The work deals with rent arbitrations at some length, giving 
thirteen “‘ suggested principles.”’ The first eight have what 
the author calls “statutory backing” (and are largely 
negative in character, telling arbitrators of factors to be 
ignored). Of the next four he specifically states that they 
have no such authority. It is No. 9 which suggests “ that 
the proper rent must be based on that which a prudent 
tenant might reasonably be expected to offer and a properly 
advised landlord might reasonably be expected to accept, on 
an open-market letting of the holding, but excluding scarcity 
value.” 

It will be observed that the argument which had been 
advanced visualised a prudent landlord as well as a prudent 
It may be that a prudent landlord would be 
‘properly advised’’; but of more importance is_ the 
omission to allow for “scarcity value,” by reference to 
which Mr. R. C. Walmsley qualifies the “ open market ” 
part of his suggestion. 

We have heard of the “ prudent insurer,” but the prudence 
of parties negotiating tenancy agreements has not yet been 
made a factor affecting their rights. I do not, of course, 
suggest that, if the contention were accepted, the provision 
for arbitration as to rent might as well not have been enacted ; 
a landlord good at estate management, or a tenant good at 
husbandry, may be bad at bargaining, and the function of 
an arbitrator might be to prevent advantage being taken of 
his inferior bargaining capacity. But what the First Division 
thought of the proposition can be seen from an examination 
of its reasoning. 


tenant. 


‘ 


The reasoning 

Lord President Clyde said: ‘‘I am by no means clear as 
to what is meant by a prudent landlord or a prudent tenant, 
or what type of investigation an arbiter is expected to pursue 
in order to ascertain the prudence of either. Nor do I fully 
realise what is meant by an ‘ open market ’ in leases.” 

But when the judgment comes to the question of positive 
guidance, little is afforded. ‘‘ The section, so far from laying 
down principles on this matter, has directed the arbiter 
(subject to certain factors which he is told to exclude from 
consideration) merely ‘ to determine what rent should properly 
be payable in respect of the holding.’ In my opinion, to 
apply the language of Jenkins, L.J., in John Kay, Ltd. v. Kay 
1952) 2 O.B. 258, at p. 276, in dealing with a similar situation 
under another Act of Parliament, the form of words was 
‘plainly used with the intention of giving the arbiter the 


[Vol. 100] 665 


greatest latitude in the matter and not tying him down to 
the figure found to represent the actual contemporary letting 
value in the open market for new tenancies.’ Such a figure 
indeed might give a quite misleading guide to what the proper 
rent for this holding might be. For it might be inflated by 
the scarcity of farms... What the arbiter is to do under 
the section is not to fix a rent in the abstract, but to fix a 
proper rent of this holding as between this landlord and 
tenant.””. And Lord Sorn said: “... there is at the present 
time a scarcity of farms to let, with the result that the rents 
offered are liable to represent more than the true value 
because of the offerer’s desire to get possession of a farm. 
The element would certainly have to be discounted before 
any comparison was made... The question whether, and 
to what extent, an arbiter can get guidance from this quarter 
must, it seems to me, depend upon the circumstances of the 
particular case and must be a question for the arbiter to 
decide for himself.”’ 
Conclusion 

The parallel drawn with John Kay, Lid. v. Kay is open to 
some criticism: the learned Lord President spoke of a 
“‘ similar situation,” but the case actually concerned determina- 
tion of ‘such rent ... as the court in all the circumstances 
thinks reasonable ”’ under the Leasehold Property (lemporary 
Provisions) Act, 1951. In both cases, however, the idea that 
“market value” governed the answer, irrespective of 
shortage, was rejected. 

But what I am chiefly concerned with is the “as between 
this landlord and this tenant.’’ Taken literally, or para- 
phrased as “by that particular tenant to that particular 
landlord,” this might open the door to arbitrations 
degenerating into exchanges of personalities, the landlord 
saying how little the tenant knew about good husbandry or 
how little he employed his knowledge, the tenant making 
corresponding observations on his landlord’s estate manage- 
ment. And I agree with Mr. R. C. Walmsley’s eleventh 
suggested principle : ‘‘ Personal circumstances are not to be 
taken into consideration.”’ For, while I do not know whether 
Scots law relating to assignments of terms and reversions 
is in all respects similar to ours, I have no reason to suppose 
that the landlords and tenants concerned are immortal, never 
lose their sanity, always remain solvent. What I suggest 
was meant by the passage, the learned [Lord President’s 
immediate object being to refute the argument that the test 
was what a prudent tenant would pay a prudent landlord 
if the farm were in the market, was that the arbitrator must 
consider the terms, other than rent, of the tenancy with 
which he is dealing when deciding what rent is “ properly 
payable.” For those terms would not be varied on an 
assignment, voluntary or involuntary. R.B. 





On Ist October, it being the first day of the Michaelmas law 
sittings, there will be a special service in Westminster Abbey, 
at 11.45 a.m. Places will be reserved for Lords of Appeal, 
judges, official referees, county court judges, Queen’s counsel, 
otficers of the Supreme Court and representative members of The 
Law Society. The Dean will receive the Lords of Appeal, 
Judges, official referees, county court judges and the representa- 
tive members of The Law Society at the West Door. The service 
will be over at about 12.15 p.m. Queen’s counsel, officers and 
other judicial and official persons will enter by the West Cloister 
Door, via Dean’s Yard and cross to the North Aisle where those 
taking part will assemble in their legal precedence, so as to follow 
Next after the judges and law officers in the procession to the 


choir. Members of the Junior Bar will enter by Jerusalem 
Chamber, Dean’s Yard. 

The Lord Chancellor’s reception at the House of Lords will 
take place at 12.30 p.m. 


Mr. Albert Peace, who has been clerk to the Batley Magistrates 
for twenty years, will be retiring this month. 

Mr. John Eric Handcock, solicitor, of Windsor, was married 
recently to Miss Joan Margaret Bigg, of Iver. 

Mr. H. P. Stephens, Town Clerk of Llandovery for the past 
four years, has resigned, with effect from 17th September, to enter 
private practice. 
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HERE AND THERE 


DISCORDANT NOTE 

WE had always imagined that the landlords of public-houses 
and their barmen were pretty well on an equality with bank 
cashiers for a knowledgeable wariness in detecting twists and 
subterfuges. Entrenched behind impenetrable bulwarks 
against physical assault, they are vulnerable only to guile 
and deceit; they must train themselves to see beneath the most 
prepossessing and insinuating exterior the latent forger or 
confidence man, to recognise all the tricks in his repertoire 
and to be ready with all the technicalities designed to thwart 
him. As their counters are not like ordinary shop counters, 
which could be outflanked or surmounted by a child, they 
are the ramparts of the strongpoints which the bankers and 
the brewers maintain for the safety and prosperity of their 
empire. When their defences are ingeniously penetrated, 
one feels (according to one’s individual temperament) like a 
small boy reading of a coup by Robin Hood in Nottingham 
Castle or like a Victorian gentleman reading of the fall of 
Khartoum to the “ fuzzi-wuzzies.”” Well, it happened recently 
at a Huntingdonshire public-house. (In kindness to the 
landlord I had better not say which.) A customer ordered 
seven and sixpenceworth of drinks, handed a note over the 
counter and received change as for £5. There was none of that 
embarrassing caution with which every £5 note which I have 
ever tendered has been greeted by the prudent recipient, 
no holding it up to the light, no frigid request for a signature. 
But at the end of the day, when the landlord came to reckon 
up his takings, he examined the note more carefully. In 
beautifully engraved characters he read the heading “ Bank 
of Funland,” and the relevant portion recorded a “‘ promise to 
slay the bearer on demand for the sum of five pounds.” One 
hopes that the landlord’s first reaction was to laugh, because 
to any happy and relaxed mind the joke is very funny. But 
suppressing his laughter (if any), he sternly invoked public 
duty and the moral code which says that it is wrong to trick 
people out of their money, no matter how wittily, and duty 
and morality between them brought the matter before the 
court at Norman Cross, where the witty customer was 
prosecuted. His defence was that he had meant to pay back 
the money next day and have a laugh at the landlord’s 
expense ; but the landlord had moved faster than his intentions 
and the court awarded him the last laugh at the expense of the 
customer, who was fined £10, not payable in Bank of Funland 
notes. 


TRIBUNAL CHAMPETRE 


No one can accuse the French of formal rigidity in the 
administration of justice. Almost anything can happen in a 
French court and usually it does. Judicial investigation into 
crime in France has a scope and verve totally unlike anything 
which could be extracted from the most thrilling pages of 


Archbold. There are those reconstructions of the incident on 
the site, with police officials impersonating the various 
characters. Wasn’t there, in the course of the Dominici 
investigation, a sort of session of clairvoyance by the light of 
the moon on the anniversary of the murders? And in preven- 
tion the French are just as original as in investigation. They, 
like us, are troubled and concerned at the toll of the road, but 
they do not concentrate on exhortations, oral and exhibited ; 
they have posted realistic dummy policemen at danger spots, 
and the effect has been a marked decrease in casualties. But 
the latest French contribution to road safety is even more 
brilliant and even worthier of imitation. We all know of the 
system prevalent in some countries, whereby a policeman has 
power to fine an offender on the spot for certain minor offences, 
and to us it has always seemed unsatisfactory to unite in the 
same individual the functions of prosecutor and judge. Well, 
the French have improved on this idea, and on a stretch of road 
between Biarritz and St. Jean de Luz the magistrates, leaving 
court and bench behind, spent a happy and useful Monday 
lurking in the shelter of the hedgerows ready to deliver instant 
judgment on motorists stopped by the police and charged with 
dangerous driving. Ten driving licences were suspended by 
this pastoral court, though what became of the cars which 
the owners were so suddenly disabled from handling is not noted 
in the report which I saw. There is everything to be said for this 
form of swift justice. It defeats the reproach of the law’s 
delays. The evidence is examined while it is still deliciously 
fresh, without any chance of its going stale or bad by being 
processed, handled, refrigerated and generally exposed to 
infection. Some of the accused complained that they had no 
time to consult their lawyers, but the answer to that, one 
supposes, is res ipsa loquitur, if the court can manage to be on 
the spot to hear it speak without the distortion of forensic 
recording. No doubt in the future very rich men with gold- 
plated Cadillacs will take a solicitor as well as a chauffeur 
with them when they travel in France. It is back to the old 
medieval idea of the Court of Pie-powder—and none the 
worse for that. The whole idea of the assize system was to 
take justice to local people instead of making them come to it. 
This is only a practical extension of the same notion. It 
would be enormously conducive to good driving on, say, the 
Brighton road if no motorist driving negligently was ever 
certain that he would not be halted by the police at a sudden 
gap in the hedge and find himself directed to a spreading oak 
tree sheltering the majestic, scarlet-clad figure of Lord Goddard. 
No matter how light the penalty, the shock should be sufficient 
to keep him down to a steady thirty for weeks. A short Act 
of Parliament might enable the Queen’s Bench judges to set 
up these courts wherever they happened to be on vacation. 
It should be more amusing than golf. 
RICHARD ROE. 





THE Soricirors’ ARTICLED CLERKS’ SOCIETY announces 
the following programme for September :— 


20th September : Theatre Party. Details may be obtained from 
Ann Churchill at SHE 6605 (after 6 p.m.) ; 26th September : 
New Members and Social Evening. A New Members’ Evening 
(to which ALL members of the Society are cordially invited) 
will be held at The Law Society’s Hall, 6 p.m.; and 
27th September : Scottish Reels at the Royal Masonic Hospital. 
Meet at Charing Cross Underground station, at 7.15. Book to 
Stamford Brook Station. Further details may be obtained by 
telephoning Patrick Wright at STA 1255. 


The annual dinner of the HAMPSHIRE INCORPORATED LAW 
Society was held at the City Council Chambers, Southsea, on 
13th July, 1956, the new president, Mr. Kenneth F. Allen, taking 
the chair. The guest of honour was the Rt. Hon. Lord Tucker, 
and the President of The Law Society, Sir Edwin Herbert, was 
also present. 

A lecture Nullity of Marriage: Law and jurisdiction will be 
given by Mr. William Latey, M.B.E., Q.C., at King’s College, 
Strand,! London, W.C.2, at 5 p.m. on 29th October next. 
Admission is free, without ticket. 
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BOOKS 


Clarke Hall and Morrison’s Law Relating to Children 
and Young Persons. Fifth Edition. By A.C. L. Morrison, 
C.B.E., and L. G. BANWELL. pp. xl and (with Index) 739. 


1956. London: Butterworth & Co. (Publishers), Ltd. 
£4 10s. net. 
The English Legal System. Second Edition. By A. K. R. 


KiratFy, Ph.D., LL.M., of Gray’s Inn, Barrister-at-Law. 


pp. xxv and (with Index) 404. 1956. London: Sweet and 
Maxwell, Ltd. £1 10s. net. 
The Law of Stamp Duties. Second Edition. -By J. G. 


MonrogE, B.A., of the Middle Temple and Lincoln’s Inn, 
jarrister-at-Law. pp. xxiv and (with Index) 214. 1956. 
London : Sweet & Maxwell, Ltd. £1 7s. 6d. net. 


The Quantum of Damages. Volume 2: Fatal Injury Claims. 
By Davip A. McI. Kemp, B.A. (Cantab.), of the Inner Temple 
and the Wales and Chester Circuit, Barrister-at-Law, and 
MARGARET SYLVIA Kemp, M.A. (Cantab.), a Solicitor of the 
Supreme Court. With a Foreword by The Right Honourable 
Sir NORMAN BIRKETT. pp. xx and (with Index) 326. 1956. 
London : Sweet & Maxwell, Ltd. £1 12s. 6d. net. 


The Common Law Library. Number 6: Charlesworth on 
Negligence. Third Edition. By J. CHARLESwortnu, LL.D., 
of Lincoln’s Inn, a Judge of County Courts. pp. Ixxv and 


(with Index) 672. 1956. London: Sweet & Maxwell, Ltd. 
£4 4s. net. 

Count Your Blessings. By Sir BrRuNEL CoueEN, K.B.E. 
pp. 148. 1956. London: William Heinemann, Ltd. 15s. 
net. 

“Current Law” Income Tax Acts Service. [cLiTAs] 


Sweet & Maxwell, 
W. Green & Son. 


Release 34 : 15th August, 1956. London : 
Ltd. ; Stevens & Sons, Ltd. Edinburgh : 


The ‘“‘ Oyez’’ Table of Legal Costs on a Sale of Land. 
1956. London: The Solicitors’ Law Stationery Society, Ltd. 
2s. Od. net. 


Within the Law ? 
1956. London : 


By FENTON BRESLER. 
Chatto and Windus. 


pp. (with Index) 96. 
7s. 6d. net. 


Fourth 
London : 


Schedule A Tax, Its Assessment and Collection. 
Edition’ By Donatp L. Forbes, F.C.A. 19506. 
Gee & Company (Publishers), Ltd. 15s. net. 

This little book provides a great deal of information about 
schedule A tax, about the charge under Case VI of Schedule D 
on excess rents and about such related subjects as maintenance 
daims—indeed, the treatment of the last-mentioned subject is 
one of the most useful things in the book. 

Your reviewer's principal criticism is not in the matter but 

rather in its arrangement. It seems to him that Schedule A can be 

considered under these heads—the ascertainment of G.A.V. 

)and N.A.V. and the procedure for appeals, the scheme of assess- 

“ment and collection, including the tenant’s right of reduction, 

| Teliefs such as maintenance claims and the specific charge under 

| Case VI of Schedule D. The book is divided into four chapters, 
| but it is difficult to see on what basis the subject-matter is 
apportioned between them. Thus chap. I deals in some 
detail (including even a reference to procuration and synodals) 
with the ascertainment of annual value, but the relationship of 

Schedule A assessments and rating assessments and the treatment 

of licensed premises appears in chap. III, which starts off with 

excess rents. Some rearrangement could usefully be made in a 

hew edition, and at the same time some small inaccuracies could 

be eliminated—-for instance, Littman v. Barron, mentioned at 

Pp. 52, was ultimately decided by the House of Lords. 

_ The book is well supplied with numerical examples and specimen 

forms of claim, etc., and will be useful to those whose interest 

M income tax is largely confined to Schedule A. 
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RECEIVED 


1956. 
Ltd. 


The ‘“ Oyez’’ Table of Ad Valorem Stamp Duties. 
London; The Solicitors’ Law Stationery Society, 
2s. net. 


The Castle of Exeter. 
With a Foreword by Sir Joun Daw, J.P., 
Devon County Records Sub-Committee, 
Council. 


By the County Archivist of Devon. 
Chairman of the 
Devon County 


““ Oyez’”’ Practice Notes. No. 39: Receivership in Cases 
of Mental Illness. By H. I. Compton, LL.B. (Hons.), and 
R. WHITEMAN, LL.B., both of the Court of Protection. pp. 83. 
1956. London: The Solicitors’ Law Stationery Society, Ltd. 
10s. 6d. net. 


In Limine : An Address on Advocacy to the Christ Church 
Law Club. By A. W. Cocksurn, Q.C. pp. 27. 1950. 
Southampton: Faculty of Law of the University of 
Southampton. 


Slater’s Mercantile Law. Thirteenth [dition. By Lorp 
Cuorcey, M.A., of the Inner Temple, Barrister-at-Law, and 
O. C. GILEs, LL.M., of Gray’s Inn, Barrister-at-Law. pp. xlv 
and (with Index) 466. 1956. London: Sir Isaac Pitman and 
Sons, Ltd. £1 10s. net. 


Hanson’s Death Duties. Tenth Edition. By Henry E. 
SmitH, LL.B. (Lond.), Assistant Controller of Death Duties. 
pp. Ixxvi and (with Index) 1214. 1956. London: Sweet and 
Maxwell, Ltd. £6 6s. net. 


Current Law Guide No. 12. A Guide to Retirement and 
Other Annuities under the Finance Act, 1956. By 
H. G. S. Prunketr, of Gray’s Inn, Barrister-at-Law, of the 
Oxford Circuit (formerly one of H.M. Inspectors of Taxes), 
and G. A. Hosxine, F.LA., A:.T.L.1., F:S.S., F.LS. pp. vi 
and (with Index) 111. 1956. London: Sweet & Maxwell, 
Ltd. ; Stevens & Sons, Ltd. 9s. 6d. net. 


Current Legal Problems 1956. Volume 9. Edited by 
GEORGE D. KEETON and GEORG SCHWARZENBERGER on behalf 
of the Faculty of Laws, University College, London. pp. vii 
and (with Index) 275. 1956. London: Stevens & Sons, Ltd. 
£1 12s. 6d. net. 


REVIEWS 


Emmet’s Notes on Perusing Titles and on Practical 
Conveyancing. Fourteenth Edition, Volume’ II. By 
J. Gitcurist Situ, LL.M., Solicitor (Honours), Deputy Town 
Clerk, County Borough of Middlesbrough. 1956. London : 
The Solicitors’ Law Stationery Society, Ltd. £4 net. 

With the publication of Volume I], the Fourteenth Edition of 
“Emmet” is complete. The law in Volume II is stated as at 
28th February, 1956, and the volume contains addenda and 
corrigenda to Volume I bringing that up to date. 

Under the continuing editorship of Mr. Gilchrist Smith the new 
volume fully maintains the high standards of its predecessors. 
Looking through the pages of ‘‘ Emmet’’ is apt to be a very 
humbling experience, such a wealth of detail and more especially 
practical advice does it contain ; indeed, such a perusal makes 
the reviewer wonder how any solicitor can practise in safety, and 
in fulfilment of his duty to his client, without ‘‘ Emmet.” 

This is not the place to set out a complete table of contents of 
the volume; suffice it to say that it deals with such important 
matters, among others, as Leases and Tenancies, Mortgages, 
Town and Country Planning, Wills and Intestacy, and last but 
by no means least Registered Land, a subject which is becoming 
of ever-increasing importance as the area of compulsory registra- 
tion extends. Indeed, in this edition the chapter on Registered 
Land has been slightly increased in length, principally by the 
inclusion of more notes on practice. As an example of a helpful 
practical note perhaps the reviewer may be allowed to refer to 
that stating the assumption in practice, despite the wording ot 
s. 123 (1) of the Land Registration Act, 1925, that the grant of a 
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mortgage term can be made in a compulsory area without 
registering the title affected. 

But this is only one example of the innumerable pieces of 
practical advice throughout the volume. As in the last edition, 
there are also numerous quotations of opinions of the Council of 
The Law Society, which always arise on points of practice. It 
should also be mentioned that the important results of various 
courses of action on liability to income tax, sur-tax and estate 
duty are noted. 

The volume is complete with Tables of Cases, of Statutes and 
of Rules, and there is a very full Index. 

The completion of the Fourteenth Edition of “‘ Emmet” by 
the publication of this volume now provides an up-to-date 
practical work, with much detail, covering the broad field of 
problems affecting a solicitor in his daily conveyancing practice. 
No advice he is likely to require seems to be omitted. 


Stroud’s Judicial Dictionary. Third Edition, First Supple- 
ment. By Peter Axtisop, M.A., Barrister-at-Law. 1956. 
London : Sweet & Maxwell, Ltd. 17s. 6d. net. 

In bringing the law up to Ist January, 1956, the author of 
this supplement has combed the recent decisions and statutes 
in the same exhaustive and wide-ranging style that has made 
the main work such a valuable item in the legal library. 


Retirement and Other Annuities under the Finance Act, 
1956. (Current Law Guide No. 12). By H. G. S. PLUNKETT, 
3arrister-at-Law, and G. A. Hoskina, F.1.A., A.T.I.1., F.S.S., 


F.1.S. 1956. London: Sweet & Maxwell, Ltd. Stevens 
& Sons, Ltd. 9s. 6d. net. 
This book, which has been published with commendable 


rapidity after the coming into force of the Finance Act, 1956, is 
principally a guide to the provisions of that Act enabling employees 
with no other pension arrangements and the self-employed to 
make some provision for their retirement other than out of taxed 
income. At the same time it explains the provisions of that Act 
relating to the taxation of what might be called ‘‘ ordinary ” 
purchased annuities to distinguish them from annuities purchased 
under a scheme providing for tax reliefs in respect of the purchase 
price. 

There is, by way of introduction, a brief account of the existing 
provisions relating to employees’ pension schemes, and _ the 
authors then consider what type of benefits may and may not be 
purchased and what measure of tax relief may be had. The 
meaning of the different methods of providing such benefits— 
by trust schemes or insurance contracts—is explained, and many 
readers will find the penultimate chapter, giving some specimen 
figures, most interesting. It is to be realised, of course, that 
these figures depend on the rate of accumulation which will be 
available, and no one knows what that will be. 

Your reviewer learnt with some surprise (at p. 65) that 
particular skill is required in investing in gilt-edged securities . . . 


**No 


POINTS IN 


Small Dwellings Acquisition Act, 1889—MortTGaGEEs’ 
CONSENT TO TRANSFER OF INTEREST—REASONABLENESS OF 
REFUSAL 


QO. Under the Small Dwellings Acquisition Act, 1889, s. 3 (3), 
the proprietor can transfer his interest in the dwelling-house 


Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ” 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender ona 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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He doubts if those who took up 2} Treasury Stock at around 
par and now see it at 52 would agree. But the authors may by 
right on the basis that no one with any skill at all would have 
touched that issue—but it is understood that some pension 


funds did. 


Harrison 
Sweet and 


FRASER 
London : 


By B. 


Advocacy at Petty Sessions. j 
1956. 


Solicitor of the Supreme Court. 

Maxwell, Ltd. 15s. net. 

The author in his preface says that his book is designed not only 
for young barristers and solicitors but also for police officers and 
Ministry officials. It will be very useful to such people. Unlik; 
some other books on advocacy, it contains no anecdotes of 
famous or inefficient advocates but sets out shortly and clearly 
the rules which the advocate should follow. Advice is given on 
visiting clients in prison, when to elect for trial by jury, committal 
proceedings, proof taking, conduct of cases in court, unnecessary 
cross-examination, appeals and coroners’ courts. We can 
recommend this book to those for whom it is intended. 

Mr. Harrison, we fear, errs in including s. 44 of the Magistrates 





Courts Act (jurisdiction to deal with complaints) in the chapter on 
Domestic Proceedings. The Acts relating to such proceedings 
themselves make special provision as to jurisdiction and s. 44 is 
not in point. Some people, too, may think this statement, on 
p. 24, rather a remarkable one : ‘‘ Magistrates rarely decide that 
there is not sufficient evidence to commit the accused (for trial 
especially if he is well known or if the allegations are serious.” 


The Law of Stamp Duties. Second Edition. By J. G. Monroz, 
B.A., of the Middle Temple and Lincoln’s Inn, Barrister-at- 
Law. 1956. London: Sweet & Maxwell, Ltd. £1 7s. 6d. net 


The first edition of this book, which, as your reviewer then 
suggested, was the first acceptable book on its subject-matter in 
narrative form, was published in 1954 and its success is indicated 
by the fact that a second edition has already been required. 

The author has attempted, with success, to improve and clarify 
his treatment of the different classes of leases and marketable 
securities, has improved the table of duties and has effected 
those amendments in the text which almost invariably show 
themselves to be necessary in a first edition. There is also repro- 
duced in this edition a selection of some of the more important 
statutory provisions. This seems sensible ; a complete reprint 
of all the Acts, which are available elsewhere, is a waste of time 
and money, but it is convenient to have the principal provisions 
at hand. 

The law is stated as at the Ist May, 1956, but includes full 
reference to the proposals now enacted in the Finance Act, 1956, 
so that in effect the book is complete to the Ist August, 1956, 
except for any reference to Escoigne Properties, Ltd. v. CIR 
[1956] 1 W.L.R. 980 ; ante, p. 568, which seems to be the only 
development in the law since Ist May. 

The first edition of this book was a success, and the second 
edition is an improvement on it. 


‘ 


PRACTICE 


subject to the consent of the mortgagees, which consent should 
not be unreasonably withheld. Can the mortgagees reasonably 





withhold their consent solely on the ground that the current rate| 
of interest for local authority advances has increased since the} 
date of the mortgage, or are the grounds on which consent can be 
withheld restricted te the financial stability of the proposed] 
assignee and the value and state of the property ? 

A. No indication is given in the section as to how the “‘ unreason- 
ableness ’’ of the local authority is to be judged, but in our 
opinion the authority are entitled to refuse permission only 02 
the grounds of the financial instability of the purchaser and his 
ability to observe the terms of the mortgage. We do not conside! 
that an increase in the rate of interest is in any way relevant to 
the point. 


Agricultural Holding Occupation witHouT WRITTEN 
AGREEMENT 

QO. A has occupied an agricultural holding belonging to be 

brother B since 1932. There has never been any written agreemet! 


between them, nor apparently any verbal one, but 4 has alway 
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paid the mortgage interest and tithe on the land with B’s know- 
ledge. B has never previously objected to either 4’s occupation 
or the one nts made, and has in fact always handed to A the 
income tax demand in respect of tax deducted from the mortgage 
interest to deal with. A and B have now quarrelled and B 
claims that 4 is in wrongful possession. Can 4 claim the benefit 
of the Agricultural Holdings Act, 1948, and does the payment of 


mortgage interest and tithe amount to a rent ? 


QUEEN’S BENCH DIVISION 


The following is the text of the new Table of Fixed Costs 
in the Queen’s Bench Division, which came into force on 
Ist September, 1956, and supersedes the Table of 21st February, 
1951, set out on p. 2849 of the current Annual Practice :— 

Table of Costs usually allowed in the Queen’s Bench Division 
in the following cases, including the costs prescribed by Order 65, 
tule 28, pursuant to subsection (4) of Section 47 of the County 
Courts Act, 1934 (as amended by the County Courts Act, 1955) 
as set out in Appendix P. to the Rules of the Supreme Court 
(as amended by R.S.C. (No. 2) 1956 (S.1. 1956 No. 1191). 

The costs include the percentage increases allowed by Order 65, 
rules 10 and 10a, in respect of business done in any cause or 


matter on or after the Ist day of March, 1944 (See R.S.C. 
(Solicitors’ Remuneration) 1944). 
Notre.—For the purpose of these costs the expression 


“ Different District ’’ means that the extra service was effected 
in a different County Court district, and at a place not less than 
five miles distant from the place of a previous Service. 


FOUR-DAY COSTS 


amount of costs indorsed on a Writ of Summons under 
3, rule 7: 


The 
Order 
Country 


*Town Cases or Agency 
Cases 
FS. fs. d. 
When the amount claimed is £40 and over but less than £75 
one defendant). ~ as ; ne ; : 4 & O #18 0 
Fe Seach ietnin aeiiadiont . ~ 0 8 O 0 8 0 
When the amount claimed is £75 and over (one de fendant) 610 0. 7 00 
For eac h extra defendant 010 0 010 0 
fhe above apply to all writs for service within the jurisdic tion, 
indorsed with liquidated demand only, whether specially 
indorsed or not. 
In addition to the above the following may be added to 
provide for the contingency of substituted service : 
When the claim is for £40 and over but less than £75 .. me 1 0 0 1 0 0 
When the claim is for £75 and over but less than £300 ; 2 0 0 2 2 © 
When the claim is for £300 and over eS = 7 ‘ 2 2 6 > 3s 6 
ADDITIONAL ALLOWANCE WHERE SERVICE OUT OF THE 
JURISDICTION ORDERED Pe 
For service in Scotland, Northern Ireland, Isle of Man or Channel Islands ‘a 5 0 0 
For service in any other place out of the jurisdiction .. . ia és 8 0 0 


*Where the defendant resides within 5 miles of the ( veneral Post Office 


JUDGMENT IN DEFAULT OF APPEARANCE OR OF 
DEFENCE WHERE THE CLAIM IS FOR A DEBT OR 


LIQUIDATED AMOUNT ONLY 
(The following sums apply whether the claim is specially indorsed 
or not.) 


Country 


*Town Cases or Agency 


Cases 
is. da £ s. @. 
1 Under £40 (where less than £75 is recovered)—no costs 
unless allowed by Master. 
(This includes cases where the amount claimed exceeds 
440 but the amount for which judgment is to be signed 
is reduced below that amount by payment since action 
brought or otherwise.) If costs allowed Scale 2 (a) infra 
to be applied. 
2 For (40 or over but less than £75 (where less than {75 is 
recovered) 
(a) When judgment obtained within 28 days after service 
of the Writ or within such further time as may be 
allowed by a Master cs " ay ~ $18 0 6 8 0 
For each extra Defendant 0 8 O 0 8 0 
(6) In other cases —no costs unless allowed by Maste r, and, 
if so allowed, Scale 2 (a) supra to be applied. 
Where £75 or over but less than £300 is recovered 810 O 9 0 0 
Vor each extra service effected in same district as any 
previous service , 010 0 010 0 
lor each extra service effected in different district ‘ 1 0 0 1 0 0 
+ Where £300 or over is recovered 9 0 0 10 0 O 
For each extra service effected in same district as any 
previous service 010 0 010 0 
Por each extra service effected in different district 1 0 0 1 0 0 


APPLICATION FOR LEAVE 


Cc 


1 


? 


3 


+ 


J 


Ce 
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A. In our opinion, there is no evidence to show that PB ever 
granted or A ever meant to accept the grant of a tenancy, which 
is an estate in land. The relationship has the characteristics of a 
“ possessory licence,’’ as can quickly be appreciated if the test 
whether 4 could have assigned his interest were applied. The 
payments made could be said to be reserved out of the grant, and 
we can see no ground for arguing that the Agricultural Holdings 
Act, 1948, would protect 1. 


FIXED COSTS 


Country 
*Town Cases or Agency 
Cases 
Additional allowances applicable to all the above cases unless 
taxation is ordered : ‘ s. &. 
(1) Where substituted service ordered and effected. 
(a) £40 and over but less than £75 : is ‘ 1 0 0 
(b) £75 and over but less than £300 nn ‘ce og 200 
(c) 4300 and over 3 $ 6 
(2) Where the judgment is in default of de fence and notice 
of appearance is not given on the day on which the 
appearance is entered and Plaintiff has made an 
athdavit of service for the purpose of judgment in 
default of appearance (including search fee) aie 010 6 
(3) Where service ordered and effected out of the 
jurisdiction : 
(a) In Scotland, Northern Ireland, the Isle of Man, or 
Channel Islands 5 0 0 
(b) In any other place out of the jurisdic tion a 8 0 0 


(4) Mileage :--Mileage may be allowed where there is no 
available Solicitor carrying on business within two 
miles from the Defendant's residence and will be 
calculated at the rate of 1/- a mile after the first two 
miles from the place of business of the Solicitor residing 
nearest the Defendant’s residence. 


*Where service effected within 5 miles of the General Post Office. 


JUDGMENT IN DEFAULT APPEARANCE 
TO ENTER JUDGMENT UNDER ORDER NIII 


RuLE 16 (MONEYLENDERS’ CASEs) 
osts additional to the usual Scale Costs : fs. d 
(1) When an affidavit of Justification is not allowed 4 ~ , 1 8 O 
2) When an affidavit of Justification is allowed .. : r 119 © 
(3) Where more than one defendant 
For each additional defendant . . aie 0 3 0 
JUDGMENT UNDER ORDER XIV 
Country 
*Town Cases or Agency 
Cases 
fm th ia & 
Under £40 (where less than £40 recovered) —no costs without 
Order, and if allowed, Scale 2 (a) infra to be applied, unless 
otherwise ordered. 
For £40 and over but less than £75 (where less than £75 
recovered) 
(a) Where the plaintiff within 28 days after service of the 
Vrit, or within such further time as may be allowed 
by the Master, obtains an Order for Judgment either 
unconditionally or unless a sum of £40 or over is paid 
into Court or to the plaintiff's solicitor . . we a 818 0 918 0 
For each extra defendant .. <3 , ; 2 38 0 0 8 0 
(b) In other cases—no costs without Order. If order made, 
Seale 2 (a) supra to be applied unless otherwise ordered. 
Where £75 and over but less than £300 is recovered , 12 0 0 13 0 0 
For each extra defendant served in the same district or 
appearing by the same solicitor as any other defendant 010 0 010 0 
For each extra defendant served in a different district or 
appearing by a different solicitor “ an 10 0 1 0 0 
Where £300 or over is recovered ay 5 6 13 0 
For each extra defendant served in the same district or 
appearing by the same solicitor as any other defendant 010 0 010 0 
For each extra defendant served in a different district or 
appearing by a different solicitor ae 1 0 0 1 0 0 
Additional allowances applicable to all the above cases unless 
taxation is ordered : £ Se; 
(1) Where an affidavit of service is required 015 0 
(2) Where notice of appearance is not given on the day 
on which the appearance is entered, and plaintiff 
makes an affidavit of service for the purpose of 
judgment in default (including search fee) 010 6 
(3) Costs of adjournment of summons 10 vO 
(4) Where substituted service ordered and effected : 
Where the amount recovered is : 
£40 and over but less than £75 ais , 1 0 0 
£75 and over but less than £300 is ae 20 0 
£300 and over ; 3 3 6 
(5) Where service ordered and effected out of the 
jurisdiction : 
(a) In Scotland, Northern Ireland, the Isle of Man 
or Channel Islands , Oo 0 
(6) In any other place out of the jurisdic tion ‘ s 0 0 
(6) Mileage :—see note {above}. 


UDGMENT ON DISCONTINUANCE OR ON ACCEPTANCE 
OF MONEY PAID INTO COURT 
(Order XXVI, rule 3 —Order XXII, rule 2 (3)) 


sts of Judgment . P 1 
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JUDGMENTS EXTENSION ACT, 1868 
Where a Judgment is registered under the Judgments Extension 
Act, 1868, within twelve months of its date, without order. 


Costs of Registration 


REMOVAL OF JUDGMENTS OR ORDERS FROM 
INFERIOR COURTS 
(1) From County Courts (under Sec. 136 of the County Courts Act, 1934) 
(2) From Mayor’s and City of London Court 


(3) From Salford Hundred Court 
(4) From Liverpool Court of Passage 


(The costs allowed are included in the order for removal.) 


GARNISHEE PROCEEDINGS 
(Order XLV) 
JupGMENT CreEpITOR’s Costs 
Where the Judgment Creditor recovers from the Garnishee : 
fs 4 
No Costs 


> @ 


(1) less than £5 : ees 
(2) from £5 to £10 inclusive : : : 1 
(3) Over 410 n P 4 . 438 U 
(4) Where garnishee fails to attend hearing and an athdavit of service i 


required (extra) 6 15° 0 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 

Bexhill Water Order, 1956. (S.1f. 1956 No. 1316.) 5d. 

Jarlisle Water Order, 1956. (S.1. 1956 No. 1325.) 5d. 

Family Allowances (Conditions for Increase of Allowance) 
Regulations, 1956. (S.1. 1956 No. 1346.) 5d. 

Import Duties (Drawback) (No. 11) Order, 19506. 
No. 1337.) 5d. 

Import Duties (Drawback) (No. 12) 
No. 1338.) 

Import Duties (Exemptions) (No. 9) Order, 1956. 
No. 1339.) 5d. 

London Traffic (Prohibition of Waiting) (Holly Bush Lane, 
Sevenoaks) Regulations, 1956. (S.1. 1956 No. 1330.) 5d. 
Maidens Harbour Order, 1956. (S.1. 1956 No. 1335 (S.65).) 

6d. 

National Health Service (General Medical and Pharmaceutical 
Services) (Scotland) Amendment Regulations, 1956. (S.1. 1956 
No. 1319 (S.63).) 5d. 

Retail Drapery, Outfitting and Footwear Trades Wages 
Council (Great Britain) Wages Regulation (Amendment) Order, 
1956. (S.1. 1956 No, 1309.) 5d. 


(S.I. 1956 


Order, 1956. (S.1. 1956 


(S.I. 1956 


NOTES 


Honours and Appointments 


Mr. T. AGar, deputy clerk to Easington Rural District Council, 
has been appointed clerk to the council in succession to the late 
Mr. J. W. Gray. 

The Home Secretary has approved the appointment of Mr. PETER 
Davies, solicitor, of Abergele, and Superintendent Registrar of 

3irths, Marriages and Deaths for Aled Registration District, 

as clerk to the justices for the petty sessional division of Isdulas 
in succession to the late Mr. J. W. Paynter Reece, who was 
clerk for over thirty years. 


Personal Notes 
Mr. William Hewitt Gibson, solicitor, of Barnsley, a Yorkshire 
county hockey player, was married on Ist September to Miss 
Pamela Anne Mary Slack, of Stairfoot, Barnsley. 
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GARNISHEE’S Costs 


In town cases (no affidavit) 

In town cases (with affidavit) 

In country cases (no affidavit) 

In country cases (with affidavit) .. 


CHARGING ORDERS 
(Order XLVI) 
Costs allowed 
WRIT OF POSSESSION 
(Order XLVII. Rule 1) 
Application for writ of Possession :— 
Costs added to Judgment :— 
(1) Where no costs are allowed on the Judgment . . 


(2) Where costs are allowed on the Judgment ; 
(3) For each additional Person served (if allowed) 


ISSUING EXECUTION 
lowed : tLe eas . ~« &. 4 
Approved the \st day of September, 1956 


F. ARNOLD BAKER, 
Sentor Master of the Supreme Court. 


Costs 


AND WHITEHALL 


Retention of a Railway, a Cable, Mains and Pipes over 
and under Highways (l’embrokeshire) (No. 2) Order, 1956, 
(S.1. 1956 No. 1311.) 5d. 

Stopping up of Highways (Birmingham) (No. 5) Order, 1956. 
(S.1..1956 No. 1323.) 5d. 

Stopping up of Highways (Cheshire) (No. 6) Order, 1956. (5.1. 
1956 No. 1312.) 5d. 

Stopping up of Highways (Coventry) (No. 4) Order, 1956, (S.L 
1956 No. 1313.) 5d. 

Stopping up of Highways (Derbyshire) (No. 10) Order, 1956. 
(S.I. 1956 No. 1324.) 5d. 

Stopping up of Highways (Essex) (No. 25) Order, 1956. 
1956 No. 1322.) 5d. 

Stopping up of Highways (Leicestershire) (No. 18) Order, 1956. 
(S.I. 1956 No. 1341.) 5d. 

Stopping up of Highways (Nottinghamshire) (No. 8) Order, 1956. 
(S.1. 1956 No. 1314.) 5d. 

Stopping up of Highways (Worcestershire) (No. 18) Order, 1956. 
(S.1. 1956 No. 1315.) 5d. 

Wild Birds (Sundays) Order, 1956. (S.I. 1956 No. 1310.) 
[Any of the above may be obtained from the Government 

Sales Department, The Solicitors’ Law Stationery Society, Ltd, 

21 Red Lion Stveet, London, W.C.1. The price in each case, 

unless otherwise stated, is 4d., post free. | 


(S.L 


AND NEWS 


Mr. G. J. Seeley, deputy clerk to Orpington Urban District 
Council for thirty-four years, has retired. 


Wills and Bequests 
Mr. C. V. Allen, solicitor, of Ashtead, Surrey, left £26,290 net. 
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